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Update on Estate Tax Law Changes
Effective January 1, 2011, the “Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010,” signed by President Obama, brings back the federal estate tax after a one year hiatus.  The new law includes an exemption of $5 million, plus unlimited deductions for transfers to a surviving spouse or charities.  The tax rate is 35%.  

Unfortunately, the 2010 Tax Relief Act fails to provide any long-term certainty for estate tax planning.  The law expires December 31, 2012, presumably to be addressed again after the 2012 presidential election.  
A major feature of the 2010 Tax Relief Act is the new concept of “exemption portability.”  This feature allows married couples to share their estate tax exemptions, making it simpler to shelter up to $10 million from estate taxes.  For example, if Husband dies in 2011 with a $2 million estate, then Wife may have an $8 million exemption ($5M for Wife + $3M unused by Husband).  

At first glance, the portability feature provides an attractive alternative to the traditional use of a Credit Shelter trust (aka Bypass trust) during the lifetime of the surviving spouse.  In fact, it may be the best choice in many situations.  However, a closer look reveals many reasons to continue with traditional planning rather than rely on portability of the unused exemption.  

1. In order for Wife to claim the additional unused exemption upon Husband’s death, she will have to file a federal estate tax return (when it would otherwise be unnecessary). 

2. A Credit Shelter trust provides asset protection for the surviving spouse (outright distribution does not).
3. A Credit Shelter trust protects the deceased spouse’s children in the event of remarriage by the surviving spouse. 

4. Any appreciation of assets in a Credit Shelter trust is exempt from estate tax, but the “portable” exemption amount is not inflation-adjusted.  

5. Many states (not Arizona) have a separate estate tax, but do not provide the same portability offered by the federal tax system.
6. The portability feature is only applicable if both spouses die before December 31, 2012 (unless Congress extends the law).  

Whether you are married or single, if your current net worth – plus the value of life insurance death benefits – is more than $1 million, I suggest we review your will or living trust this year in light of the new tax law.  If you are married, it is important to review any formulas used in your will or living trust that would be used to allocate funds to a Credit Shelter trust upon the death of the first spouse.  The new $5 million exemption amount and portability rules may give us opportunity to simplify the tax planning components of your estate plan.  

I also want to counsel you not to overemphasize estate tax planning.  This is only one component of a comprehensive estate plan, which includes a wide array of non-tax objectives.  However, the changing tax landscape should serve as a reminder that you should revisit your estate plan regularly.  

If you would like to discuss this further, or if you would like to schedule time to come and review your estate plan with me, please contact my office at (520) 546-3558.  
